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Passed by Shri. Uma Shanker, Commissioner (Appeals)

T Arising out of Order-in-Original No. MP/06/AC/Div-111/2017-18 fa=te: 23/5/2017 issued by
Assistant Commissioner, Central Tax, Ahmedabad-South

g ardterat @1 M wd gar Name & Address of the Appellant / Respondent
- M/s. Shree Umiya Surgicals
Ahmedabad
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Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

ARG WRBR BT G A5 :
Revision application to Government of India :

(1) Wwwa@ﬁw1994ﬁmm%mwm$aﬁﬁ@aﬁwar»‘rw—am%qmqv@'cﬁ

a“wfﬁgﬂﬁmanﬁmmﬂ?vﬁm IRd TR, [ wem, o @, el A@Rie, Sfiew §u waw, e arl, 78 Reh
: 110001 BT @ T ARY |

(l) A revision application lies to the Under Secretary, to the Govt. of India, Revnsmn Application Unit

“ Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New

Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first

proviso to sub-section (1) of Section-35 ibid :

(i) I e B T B AW § g W T FREN W B HSFIR ar oy wRE™ § ar e wuenR ¥ g
WUSITR # A of O gY A H, A7 Rl wosrR 1 wosR # 9 9% R eram # @ 5 v # @ wie o ufear @
I g B

(i) In case of any.loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse. .

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country

or territory outside India.

(1) Y o T YT By R 9IReT o GIER (orer A1 e Pi) Frafa e wrar A




@)

2

m%mﬁwwmmﬁﬁﬁﬁawwmwﬁﬁﬁﬁwﬁwmwﬁwww '

g & Rec & Ael | O WRT & ae” 5l g ar wew & faifa 2

(b)

Q)

(c)

(2)

In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported

to any country or territory outside India.

ot o @1 G Y R ARE S AR (e 1 e ) Pl Rear @ A 8

In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3 SIS BT SeTEH Yoo B IAM B oI Sff ST BT AT A TE ¥ IR W e S 59 9T 0
& faifes . Sige, sie & g=T IRa & 999 W o1 915 # faw aifdfrgw (2) 1998 9IRT 109 ERT
fgaa frg g &) L

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

SR SAET Yo (@ier) e, 2001 & Frm o @ siqtfa RRfde yus g sv-s ¥ ©F wfyal ¥
Ul Smew & uid e U fisie § A9 A & fiok qei-eney vd ofid Smew @1 ei—ar uRe @ ey
S s faar ST =nfey | 9w |y @ 3. o gereld @ oidfa ur 353 # FuiRa o & g
D AT B W RIR—6 T B ufer A7 &1 =Ry

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

RIS amdes @ wrer o6l Her W9 Te @G B 91 SEY B 8 A S 200,/ — BIG QT B ST
3R S8l Wel™ YhH TP @G W SATGT & Al 1000/~ oY BT Y B SIg |

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

AT Yo, DEIT SIS ed T QAT AT <R @ ufy ardier—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)

(@)

Palg GIeT Yo AATIH, 1944 B ORI 35—/ 35-8 & Siaia—
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

Bﬁﬁ%@ﬁqﬁ%@‘c{z-@)mﬁmwémaﬁm,mzﬁwﬁﬁm;m,E%Féﬁ
BTG Yoh TF Wy Idieia wraeeser (Rrce) @ ufew &g qife, seheme & ai20, g
¥ TNUed HHISTs, JEll TR, SEHETEIE—380016 -

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto .5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank.of the place where the bench of
the Tribunal is situated. :

(3) ufx g amw ¥ B AW ael BT T BT ¥ A TG qeT ANaw B R B BT T Sk
BT W AT ST AEY 39 927 @ B g 4 6 foman vl e @ = @ Riw guaRafy e
AT BT Th U IT Peld GNER DI TP AET a1 ST &

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) =mmery gow RFRE 1970 AT W B Sgfa—1 & ofia Ml fpy ageaR wa smeT o
el MY JRARY Mo it & e 4 9 ue B Th IR W w.6.50 U0 BT A Yow
fewe wm BT TRy |

One copy of application or O.1.0. as the case may be, and the order of the adjournmenf
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) 7 o WG =l B Priavr aR At Framt @ oK N e s R S § S @ g,
DY IAGT Yob U9 AaTh] AU aiiexer (G fram, 1982 ¥ FilRd &1

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) T Yob, B SR Yo T HaThR ey =Ryl (Rde), @ ufy sdier & wmer i
sheicd HivT (Demand) VG &3 (Penalty) &1 10% I ST &1 3fard ¥ | greifs, 3ifscs qd 1@ 10
FUS TqT g [(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994) .

heg1 4 3EUTE Yoeh AR FaT T 3 JiceleT, e gian "aicied &l AT (Duty Demanded) -
(i) (Section) ®F 11D & dgd faeTRa Tfy; :
(i)  Torar areld A=AdCT Shisc T AT
(i) =T HEe A& @9 6 Faga T iy,

= g Yd AT Al rdver #F ugel I St hr garer , srdfter Tige B & forw qF ot we Rameran §

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken; .
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.

g QY F ufe rdier wifeor & weTaT Sl YoF IHUAT Yod U7 §US faaiied g aF Aler v v gew F
10% $9TeTer WX 3R e} el qvs Rama g a9 ave & 10% STl W &7 o @hell 81
In view of above, an appeal against this order shall lie before the Tribun;boﬁ{pjgyméni of

10% of the duty demanded where duty or duty and penalty are in dispute, @;brc%ve:n(a; \wf\\é:“re :
penalty alone is in dispute.” 5 \E
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ORDER IN APPEAL

Shree Umiya Surgical Pvt. Ltd. [hereinafter referred to as the
‘appellant’], situated at 4704, Phase-1V, GIDC Vatva, Ahmedabad, are engaged in
the manufacture of disposable surgical products used in medical/surgical science
and latex surgical gloves falling under sub-heading No.90183100 & 40151100,
respectively of Central Excise Tariff Act, 1985, and hold Central E—\_Xcise Registration
N5, AAFCS0228NXMO001. The appellant had not assessed their gddds namely Latex
Sufgical gloves under Section 4A from 24.03.2011, as per Notification No.
11/2011-CE dt.24.03.2011, on the abated value of the declared MRP and instead
cleared them under Section 4 of the Central Excise Act, 1944. The appellant
wrongly availed the benefit of Notification No. 1/2011-CE dt. 1.03.2011, as the
condition therein did not allow them to avail Cenvat Credit on the inputs and input
services used in the manufacture of latex surgical gloves. Therefore, a Show Cause
Notice was issued to the appellant for recovery of Central Excise duty short paid
and wrong availment of the benefit of Notification No. 1/2011-CE dt.1.03.2011,
amounting to Rs. 47,36,304/-, for the period from March, 2011 to February, 2015.
The Adjudicating authority vide Order-in-Original No. MP/06/AC/Div.111/2017-18
dt.23.05.2017 [hereinafter referred as the ‘impugned orderT], confirmed the
demand of Rs.47,36,304/-, along with interest and also imposed penalties on the
appéliant. Being aggrieved by the impugned order, the appellant has filed this
appeal before me. There has been a delay of one day in the filing of the appeal by
the appellant and the appellant has requested for condonation of delay, which is

hereby granted.

2. The facts of the case, in brief are that, one of the appellant’s products
i.e. Latex surgical_gloves falling under Chapter heading No.4015 of the Central
Excise Tariff Act, 1985, attracted effective rate of duty @ 5% under Notification
No. 2/2011-CE which was increased to 6% advalorem by Notification No. 19/2012-
CE dt. 17.03.2012. As per Section 4A of the Central Excise Act, 1944 -

“SECTION 4A. — The Central Government may, by (1) notification in the
Official Gazette, specify any goods, in relation to which it is required, under
the provisions of the [Legal Metrology Act, 2009 (1 of 2010)] or the rules
made thereunder or under any other law for the time being in force, to
declare on the package thereof the retail sale price of such goods, to which
the provisions of sub-section (2) shall apply.

(2) Where the goods specified under sub-section (1) are excisable goods and
are chargeable to duty of excise with reference to value, then,
notwithstanding anything contained in section 4, such value shall be deemed
to be the retail sale price declared on such goods less such amount of
abatement, if any, from such retail sale price as the Central Government may
allow by notification in the Official Gazette.”

The appellant’s product Latex surgical gloves were brought under the above-
mentioned Section 4A(2) of the Central Excise Act, 1944, by an amendment in the

RS

Notification No. 49/2008-CE(NT) dt.24.12.2008. Notification No. 49 %ﬁ@
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specified the goods to which the provisions of Section 4A (2) shalt apply alongwith
the abatement granted to such products. Latex Surgical Gloves were covered'
under Section 4A(2) of the Central Excise Act, 1944, vide thification No.
11/2011-CE(NT) dt.24.03.2011, which amended the Notification No. 49/2008-
CE(NT). Therefore, w.e.f. 24.03.2011, Latex Surgical Gloves were required to be
assessed for valuation with reference to their retail sale price under Section 4A(2)
of the Central Excise Act, 1944. Accordingly, from 24.03.2011, Central Excise
duty was leviable at the effective rate of duty on the value of Latex Surgical
Gloves and such effective rate of duty is determined after allowing an abatement
of 35% of the Maximum Retail Price which is affixed on the packages of such Latex
Surgical Gloves. During the audit of the records of the appellant it was noticed that
they were not assessing and clearing their goods namely Latex Surgical Gloves
under Section 4A of the Central Excise Act, 1944, but were instead clearing the
same under Section 4 of the Central Excise Act, 1944. It was also noticed thaf
they were wrongly availing benefit of Notification No. 1/2011-CE dt.1.03.2011, as
they did not fulfill the condition of the notification regarding non-availment of
Cenvat credit of inputs and input services used for the manufacture of Latex
Surgical Gloves. The appellant was availing Cenvat credit on inputs and input
services, even though the condition in Notification No. 1/2011-CE debarred them
from availment of the same. Therefore, it appeared that the appellant had short
paid Central Excise duty on the clearances of Latex Surgical Gloves during the
period from March, 2011 to February, 2015. On their clarification being sought,
the appellant submitted that they had affected all their clearances to hospitals and
the provisions of Legal Metrology Act do not Apply to ‘Institutional Customers’ and
hospitals are ‘Institutional Customers’. So, they have assessed Latex Surgical
Gloves under Section 4 of the Central Excise Act, 1944, The appellant also
provided sample copies of invoices and letters & affidavits by several dealers
indicating that the Latex Surglcal Gloves supplied to them by the appellant, were
supplied to institutions like Hospitals without the Maximum Retail Price and printed
‘Not for Sale’ on the packed bags of the Latex Surgical Gloves. The Department
however felt that the appellant had contravened the provisions of Section 4A of
the Central Excise Act, 1944, and several other rules with an intention to evade
duty by way of fraud, willful mis-statement, suppression of facts and contravention
of the provisions of the Central Excise Act, 1944. A Show Cause Notice was issued
to the appellant demanding Rs.47,36,304/-, alongwith interest and penalty
clauses. The Adjudivcating Authority found that majority of their clearances were
not direct but through traders/dealers, which do not fall under the exclusion clause
indicated in Rule 3 'of the Legal Metrology (Packaged Commodltles)ﬁégﬁi%&l,

and hence such goods should have been cleared by applying”
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Section 4A of the Central Excise Act, 1944. The Adjudicating Authority therefore,
based on the factual evidence confirmed the demand of Central Excise duty of Rs.
47,36,304/-, alongwith interest and also imposed a penalty of Rs. 47,36,304/-,
vide OIO No. MP/06/AC/Div.III/2017-18 dt.23.05.2017.

3. Being aggrieved by the said OIO dt. 23.05.2017, the appellant has
filad this appeal before me on the grounds that (i) the goods sold by the appellant
to Hospitals, through their agents/traders is institutional sale and the adjudicating
authority’s impugned order to assess Latéx Surgical gloves in accordance with
Section 4A of the Central Excise Act, 1944, was erroneous; (ii) the goods sold by
them to M/s. Karnatak State Drug Logistic Warehousing Society is sale to a
‘institutional customer’; (iii) the benefit of Notification No. 1/2011-CE
dt.1.03.2011, should be available to the Latex Surgical Gloves cleared by the
appellant, if the Cenvat credit availed earlier was debited later on by them; (iv)
the extended period cannot be invoked on the appellant for raising the demand;
and (v) the provisions of Section 11AC of the Central Excise Act, 1944, cannot be

invoked in the case of dispute pertaining to interpretation of any provision of law.

4, During the personal hearing, Shri M.K. Kothari, Consultant, authorised
by the appellant, appeared before me and reiterated the grounds of appeal. He

alco made additional written submission in the matter.

5. I have éarefully gone through the facts of the case on record, grounds

of appeal in the Appeal Memorandum and submissions made by the appellant.

6. At first, let me decipher Section 4A of the Central Excise Act,- 1944, in
the context of this case. Sub-section (1) of Section 4A mentioned above, says that
the Central Government may specify any goods, in relation to which it is required
under the provisions of the Legal Metrology Act, 2009 or the Rules made
thereunder, to declare on the package thereof the Retail Sale Price of such goods,
to which the provisions of sub-section (2) shall apply. As such, for the goods to be
covered under Section 4A, the basic requirement is that for such goods, the
declaration of the Retail Sale price on its package is a necessity as per the Legal
Metrology Act, 2009 or the Rules made thereunder. In the appellant’s case for the
goods involved i.e. Latex Surgical Gloves requires the declaration of the Retail Sale
price on its packagé. But, there are exceptions in this law which are prescribed in
Chapter 3 of The Legal Metrology (Packaged Commodities) Rulés, 2011, issued on
7.03.2011, which states that :

‘RU/LEt 3. Application of Chapter. - The provisions of this chapter shall not
apply to -

(a) packages of commodities containing quantity of more than 25 kilogram
or 25 litre excluding cement and fertilizer sold in bags up to 50 kilogram; angn .
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(b) packaged commodities meant for industrial consumers or institutional
consumers.

Explanation :- F5r the purpose of this rule, -

i) vinstitutional consumer” means the institutional consumer like
transportation, Airways, Railways, Hotels, Hospitals or any other service
institutions who buy packaged commodities directly from the manufacturer for
use by that institution. :

i) “industrial consumer” means the industrial consumer who buy
packaged commodities directly from the manufacturer for use by that
industry.’ '

A further amendment in The Legal Metrology (Packaged Commodities) Rules,
2011, vide the Legal Metrology (Packaged Commodities) Amendment Rules, 2013,
dated 6.06.2013, \Afhereby in the Legal Metrology (Packaged Commodities) Rules,
2011, in Rule 2, after clause (b) the following clauses were inserted, namely :-

'(bb) ‘“industrial consumer” means the consumer who buys packaged
commodities dirgct/y from the manufacturer for use by that industry;

(bc) “institutional consumer” means any institution which hires or avails of
the facilities or service in connection with transport, hotels, hospitals or such
other service institutions which buy packaged commodities directly from the

manufacturer for use by that institution’.
Therefore, the definition or meaning of an ‘institutional consume'r’ is not directly
within the purview of the Central Excise Act, 1944. 1t is as per the requirement of
the Legal Metrology (Packaged Commodities) Rules, 2011 (as amended). The
Legal Metrology (Packaged Commodities) Rules very categorically states that the
provisions of Rule 3 mentioned above would be applicable to only those
institutional consumers who buy packaged commodities directly from the
manufacturer. In the appellant’s present case, the dealers to whom the appellant
had sold the goods would not be covered under the definition of ‘institutional
consumer’, even if they may be selling it further to any institution for the simple
reason that the sale is indirect and not direct to the institutes as envisaged in the
Rule 3 of The Legal Metrology (Packaged Commodities) Rules. In the case of Prism
Cement Ltd. v/s. CCE, Bhopal [cited at 2017(357)ELT 1003(Tri. Del.)], the Hon'ble

Tribunal stated in Para 4 that -

“The institutional consumer means those consumers who buy cement directly
from the manufacturers for service industry like transportation including
airway, railway, hotel or any other similar service industry. We find that
educational institutions and hospitals are directly buying cement from the
assessee-appellant and rightly eligible for concessional rate of duty as service

institution.”

As such, the sale made by the appellant through dealers wou

qualify as direct sale to any institutional consumer as required un/ch
Legal Metrology (Packaged Commodities) Rules, 2011, aﬁt{:g
t

Adjudicating Authority has correctly held that the appellant ca
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the provisions of mentioning RSP on such goods and consequently provisions of
Section 4A are explicitly applicable to such transactions of the appellant made

through traders.

7. As regards to the supplies made by the appellant to Karnataka State
Drug Logistic Warehousing Society (KSDLWS), it is noticed that they are a
Government of Karnataka initiative: On going through the website of KSDLWS, its
main objective is of establishing an efficient, cost effective and decentralized Drug
Logistics and Warehousing System in the State. The S'ociety procures drugs,
chemicals and miscellaneous itei‘ns for use in the health institutions in the State.
The Adjudicating Authority has confirmed the fact that KSDLWS are a centralized
procurement agency and not the end user. The Adjudicatirng Authority’s exclusion
of the appellant from the category of Institutional Consumers, with regard to the
sale to KSDLWS, is based on non-submission of proof of consumption of goods by
that Institution. No procurement agency consumes or uses the goods. The
consuming or using agencies in the present case are institutes like Hospitals,
Health Centers, Health departments of civ'ic bodies, etc. Therefbre, I agree with
tke Adjudicating Authority’s stance that KSDLWS does not fulfil the condition as
explained in Rule 3 of The Legal Metrology (Packaged Commodities) Rules, 2011.

8. As regards the appellant’s contention that they should get the
exemption benefit of Notification No. 01/2011-CE dt.1.03.2011', as amended, even
though they have reversed the Cenvat credit later on, for which they have cited
the judgement of the Allahabad High Court in the case of Hellio Minerals Water (P)
Ltd. In the Hon'ble High Court’s judgemént at Para 17 to 30, this aspect has been
explicitly discussed, which is stated below :

- O

~ “17.The question as to whether manufacturer can be treated as not hawng =
taken credit on the inputs used in the manufacture of final product, even thoug
it was originally. taken but subsequently reversed, has been decided by a five
Member Bench of the Tribunal in the case of Franco Italian Company PVt. v.
CCE, 2000 (120) E.L.T. 792. The aforesaid five members Bench of the Tribunal
after taking into account the ratio laid down by the Supreme Court in the case
of Ch(ajndrapur Magnet Wire (P) Ltd. v. CC, Nagpur, 1996 (81) E.L.T. 3 has held
as under :-

“6. Drawing similar analogy we consider that subject to the reversal of Modvat
credit taken with regard to the inputs which were utilised in the manufacture of
duty free goods, the manufacturer could avail of the Modvat credit as well as
full duty . exemption under applicable small scale exemption notification with
regard to some specified goods. Reference is answered accordingly. :

7. As a result the impugned order-in-appeal dated 28-1-1999 passed by the
Central Excise is set aside and the appeal of Franco Italian Company (supra) is
allowed subject to the conditions that Modvat credit taken of the duty paid on
the /’npgts which were utilised in the manufacture of duty free goods, is
reversed.”

18.In view of the above decision we are of the opinion that reversal of Modvat
credit amounts to non-taking of credit on the inputs. Hence the benefit has to
be given of the notification granting exemption/rate of duty on the final product.
_since the reversal of the credit on the input was done at the Tribunal’s stagei Siysss

*JS\QN!:.Pf 0 3
19.The Tribunal while passing the impugned order dated 1—10-20’1{; 7
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(163) E.L.T. 55 (Tri. - Del.)] has not referred to the larger Bench decision of the
Tribunal and other binding decisions. In Chandrapur Magnet Wire Limited v.
Collector Central Excise, 1996 (81) E.L.T. 3 the Supreme Court has held :-

“If debit entry is permissible to be made, the credit entry for duties paid on the
inputs utilised in manufacture of final exempted product will stand deleted in
the account of the assessee. In such a situation it cannot be said that the
assessee has taken credit for the duty paid on the inputs utilised in the
manufacture of final exempted product ‘under Rule 57-A. In other words the
claim of exemption of duty on the disputed goods cannot be denied on the plea

that the assessee has taken credit of duty paid on the inputs used in
manufacture of these goods.”

20.The Tribunal while passing the impugned order dated 1-10-2003 instead of
following the principles of law and the ratio of the decision of the Supreme
Court in Chandrapur Magnet Wires Ltd. (supra) and also the decision of the
larger five Members Bench of the Tribunal in the case of Franco Italian
Company (P) Limited (supra) and other larger bench decision in the case of
ICON Pharma and Surgical (P) Ltd. - 2000 (40) RLT 918 has held that reversal
on inputs credit should have been done before removal of the bottles. In our
opinion the Tribunal has completely misunderstood the decision in the case of
Chandrapur Magnet Wires Ltd. (supra) in which the Supreme Court has quoted
the Circular issued by the Ministry of Finance, being Circular No. 22/8/86, dated
10-4-1986. In Para 5 of the said Circular it was mentioned that the duty paid in
the inputs used should be debited, before removal of such exempted final
products. Since the Circular in that case required reversal of the credit before
removal of the final product, hence the Supreme Court interpreting the said
circular has mentioned that they see no reason why the assessee cannot make
debit entry before removal of exempted final products.

21.In the présent case for the purposes of claiming the benefit of the
Notification No. 15/94-C.E., dated 1-3-1994 neither any circular has been
issued nor the said circular of 1986 has been made applicable in the
notification, which has been issued in 1994,

22.Hence in our opinion the Tribunal was not justified in taking a view that
reversal of the credit having been made by the petitioner after removal of the
final products the petitioner was not entitled to the benefit of Notification No.
15/94-C.E., dated 1-3-1994.

23.This view of the Tribunal is in our opinion patently erroneous and contrary
to the decision of the five Member Larger Bench of the Tribunal as well as three
member bench of the Tribunal, and is also contrary to the ratio of the decision
of the Supreme Court in the case of Chandrapur Magnet Wire (supra ).

24.In fact the decision of the five Member Larger Bench of the Tribunal in
Franco Italian Company (supra) was followed by three Member Bench of the
Appellate Tribunal in the case of ICON Pharma and Surgical (P) Ltd., 2000 (40)
RLT 918. :

25.The Tribunal again in a three Member Bench decision in the case of Tube
Tnvestment of India, Final Order No. 795/2002, wherein the specific issue was
whether the reversal of credit subsequent to removal of goods, was fetal to the
extension of benefits of the notification considered the matter at length. The
majority decision upheld the argument of the assessee therein and held that
reversal of credit subsequent to the clearance of exempted product is in line
with the ratio of the Supreme Court judgment laid down in Chandrapur Magnet

Wires Co. (supra).

26.Thus all the Division Benches of the Tribunal have been following the
larger Bench decision and have taken a consistent view that reversal of the
credit can be made even subsequent to the clearance of the final products. The
impugned order dated 1-1 0-2003 appears to be the only order which is contrary
to the consistent view taken so far.

27.In another case of M/s. High Line Pen v. CCE Final Order No. 359/2003-
NBA, dated 24-7-2003 [2003 (158) E.L.T. 168 (Tri.)] the appellate Tribunal
again took a view that reversal of credit should be done for availing the benefits
of the notification and the time of reversal was not material.

28.The Tribunal in the case of Kitply Industries Limited Eastern Bench at
Calcutta, 2001 (130) E.L.T. 236 has again held that reversal of credit would
amount to no crédit being taken. Hence the assessee was entitled to the benefit
of notification. The Appellate Tribunal followed the decision in the case of
Chandrapur Magnet (supra). The Appellate Tribunal Southern Bencf/jnzghg.,;ggée
of Bharat Earth Limited v. CCE, Bangalore, 2001 (136) E.L.]‘.f,2{2f55paga/5§
applying the ratio of the Supreme Court judgment in the case qﬁ&*?ﬁaﬁﬁfaigg?
Magnet Wires Company (supra) held that reversal of credit was g’dffiigien’t fére
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availing the benefits of the not/f/cat/on In fact the Tribunal has directed the
assessee therein to reverse the credit. In other words, the credit was directed

to be reversed at the Tribunal stage.

29.The aforesaid decision of the Tribunal has followed the ratio of the decision
of the Supreme Court in the case of Chandrapur Magnet Wires (supra).

30.In these circumstances the order of the Tribunal dated 1-10-2003 in so far
as it relates to denial of the benefit of Notification No. 15/1994-CE is liable to
be, and is hereby, set aside. The petitioner is thus entitled to the benefit of the
said Notification No. 15/1994-CE, dated 1-3-2004 and reversal of Modvat credit
on the inputs namely PVC granules used in the manufacture of PVC/PP bottles,
which have been admittedly reversed by the petitioner, even though after

clearance of the final product.”

I agree with the contention of the appellant in this regard that the benefit of
Notification No.1/2011-CE dt.1.03.2011, could not be denied to them, once they
have subsequently reversed the Cenvat credit, inadvertently availed by them
earlier, in the light of the above-mentioned decision of the Hon’ble High Court. As
such, I set aside the Adjudicating Authority’s impugned order to that extent and
remand it back to the Adjudicating Authority for the limited purpose of confirming
whether the appellant has reversed fully the Cenvat credit availed on inputs and
input services on Latex Surgical Gloves during the concerned period. The extended
péﬁod of limitation can also be surely invoked in the present case in the matter
pertaining to Exemption Notification No. 1/2011-CE dt. 1.03.2011, if the appellant
does not reverse the Cenvat credit availed by them for Latex Surgical Gloves for

the concerned period.

9. The appellant has contended that the extended period of limitation is
not invokable in this case as they were all along declaring in their ER-1 returns
that the valuation of goods was made under the provisions of Section 4 of the
Central Excise Act, 1944. The appellant had specifically mentioned Latex Surgical
Gloves in their ER-1 Returns,. indicating their clearance under Section 4 of the
Central Excise Act, 1944, but that does not wipe out the allegation that the
appellant suppressed the information pertaihing to the clearance of Latex Surgical
Glsves. I don't buy this argument of the appellant that once all the statutory
records have been properly maintained and all the returns are filed before the
department, there cannot be any ground for invoking extended period of
limitation. If an assessee manufactures some goods, which could be denoted in
the returns as either x goods or y goods, depending on the manner of sale, it is
not obligatory on the Central Excise officer examining the monthly returns in a
range office to doubt the authenticity of the self-assessment done by that
assessee. The fact that the self assessment is correct or wrong will only come to
light when the appellant’s records are investigated in detail and it is brought out
that as per the manner of the sale, he should have assessed the goods as x only
and that it was wrongly assessed as y by the assessee. A sumllar/CIrgums’ca,gc\i is
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Gloves in their ER-1 Returns, indicating their clearance under Section 4 of the
Central Excise Act, 1944, and also notifying the exemption notification No.
16/2012-CE. As regards the Assessable value, the same tallied with the rate of
duty and duty payable & paid by the appellant. The Central Excise officer who
normally examines the ER-1 returns filed by the appellant, had no reason to doubt
the facts mentioned in the return. The appellant having two products, one falling-
under Section 4 and the other falling under Section 4A of the Central Excise Act,
1944, could only mention the taxable value on which the duty was payable. The
ER-1 return did not provide any columns to specify whether the goods assessed
were falling under Section 4 or under Section 4A of the Central Excise Act, 1944,
So, in the case of the appellant, even if the appellant had assessed the goods
under Section 4A, he would only mention the taxable value in the column meant
for assessable value. As such, the Central Excise officer could not have realised
@ from the appellant’s ER-1 return for the relevant period, whether the appellant is
clearing the goods under Section 4 or under Section 4A of the Central Excise Act,
1944, and he had no reason to doubt in the appellant’s case, as it was customary
for all assessee’s to project the taxable value (Value after deduction of abatement)
in the Column meant for assessable value. As such, whether the appellant was not
assessing his goods under Section 4A or whether he was selling it to institutions
and therefore availing any benefit under the provisions of The Legal Metrology
(Packaged Commodities) Rules, 2011, could never be traced by the Department,
unless they visited the factory and verified his assessment procedure pertaining to
Latex Surgical gloves. Therefore, it was for the appellant to bring out the facts
before the department at the relevant period rather than suppress the information
Oto evade payment of Central excise duty under Section 4A of the Central Excise
Act, 1944. Hence, I uphold the demand confirmed by the Adjudicating authority
against the appellant by the impugned order with regard to the extended period
pertaining to applicébility of Section 4A of the Central Excise Act, 1944,

10. As regards, the penalty imposed on the appellant under Section 11AC
of the Central Excise Act, 1944, I agree with the Adjudicating Authority that when
the demand and recovery of Central Excise duty is established then provisions of
demand of interest and penalty are also sustained. In the present case, the
demand of Central Excise duty, interest and penalty to be imposed has to be re-
calculated by the Adjudicating Authority, if required, in the light of the remanding
of the matter, pertaining to eligibility of the appellant for exemption under
Notification No. 1/2011-CE dt.1.03.2011, back to the Adjudicating Agth%ig\qor

3

the limited purpose of confirming whether the appellant has re?%nga\’?uny\;f’gthe

Cenvat credit availed on inputs and input services on Latex Surgical:G
the concerned period. %
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11, The appeal is partly allowed by way of remand as indicated above.

12, 3dEhdl gan ol Y 71 3rdiel 1 WUERT IRET % F R S
12. The appeals filed by the appellant stands disposed off on above terms.
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ATTESTE

(RIENATHAN)
SUPERINTENDENT,
CENTRAL TAX APPEALS,
AHMEDABAD. |

To,

M/s. Shree Umiya Surgical Pvt. Ltd.,
4704, Phase-1V, GIDC Vatwa,
Ahmedabad.

Copy to:

1) The Chief Commissioner, Central Tax, GST, Ahmedabad Zone.

2) The Commissioner, CGST, Commissionerate-Ahmedabad (South) .

3) The Dy./Asst. Commissioner, Divn-III, CGST, Commissionerate- Ahmedabad (South).
4) The Asst. Commissioner(System), CGST, Hgqrs., Commissionerate- Ahmedabad
(South).

5] Guard File.

6) P.A. File.
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